
UNITED STATES DISTRICT COURT 
DISTRICT OF MASSACHUSETTS 

 
_______________________________________ 
 ) 
DANIEL GREENWOOD, ) 
 ) 
 Plaintiff, ) 
 ) Civil Action No. 05-10605 JLT 
v.  ) 
 ) 
YALE APPLIANCE AND LIGHTING, INC., ) 
 )  
 Defendant. ) 
________________________________________ 
 

MEMORANDUM IN SUPPORT OF  
DEFENDANT’S MOTION FOR SUMMARY JUDGMENT 

 
I. INTRODUCTION 

Defendant Yale Appliance and Lighting, Inc. (“Defendant” or “Yale”) hereby 

submits the following memorandum in support of its Motion For Summary Judgment on the 

Complaint filed by the plaintiff in this matter, Daniel Greenwood (“Plaintiff”).  Yale sells and 

services major appliances and lighting.  Plaintiff was formerly employed by Yale as a 

delivery driver.  Plaintiff’s claim is that he was discriminated against on the basis of his age, 

discharged in violation of the Family and Medical Leave Act (“FMLA”), and retaliated 

against for taking an FMLA and/or workers’ compensation leave, when he was separated 

from Yale’s employ in August 2004.  In connection with those allegations, Plaintiff asserts 

the following counts against Yale:1 Count III: Violation of the FMLA; Count IV: Retaliatory 

Discharge under the FMLA; Count V: Violation of the ADEA; Count VI: Violation of 

M.G.L. c. 151B (age); and Count VII: Violation of M.G.L. c. 152, § 75B(2). 

 

 
                                                 
1  On December 2, 2006, Plaintiff voluntarily dismissed Count I: Violation of the FLSA; and Count 
II: Violation of M.G.L. c. 149, § 148. 
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 A. Summary Of Argument 

As explained more fully below, Plaintiff’s claims cannot survive summary judgment.  

Plaintiff was absent from his job for thirteen weeks in late 2003 and early 2004 due to a work-related 

injury.  These absences more than exhausted his FMLA-protected twelve weeks by early 2004.  

Plaintiff was absent again when he was hospitalized from July 28 to July 30, 2004 for diverticulitis.  

Plaintiff remained absent from work, however, until August 9, 2004 without documentation that such 

absences were necessary for his recuperation, despite Yale’s requests for such documentation.  These 

unauthorized absences in August 2004 clearly were not FMLA-protected and violated the company’s 

attendance policy.  As a result, Yale lawfully terminated Plaintiff for violation of its attendance 

policy.  For these reasons, Yale did not violate the terms of the FMLA.  Moreover, Plaintiff cannot 

establish a prima facie case of retaliatory discharge because there is no record evidence of a causal 

connection between any of Plaintiff’s FMLA-protected absences and his termination. 

Plaintiff’s state and federal law claims of discrimination on the basis of age also are without 

merit.  Plaintiff cannot even make out a prima facie case of age discrimination because he was 

replaced with an employee who was older than him.  Even if Plaintiff could demonstrate his prima 

facie case, there is no evidence of pretext where Yale terminated Plaintiff for the legitimate, non-

discriminatory reason that he violated Yale’s absence policy.  There is undisputed evidence that 

others not of Plaintiff’s protected class were treated the same as Plaintiff and older employees 

successfully returned from similar leaves of absence.  Although Plaintiff may rely on a single 

comment by Lewis Frazer, Director of Operations, as evidence of age bias, the comment is vague at 

best and, when viewed together with the undisputed evidence, no reasonable juror could find it 

sufficient evidence of pretext. 

Finally, the undisputed evidence does not support a claim that Plaintiff would not have been 

terminated “but for” his workers’ compensation claim.  Plaintiff was terminated because he violated 

the attendance policy.  There is undisputed evidence that other Yale employees enjoyed multiple 
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workers’ compensation leaves and returned to Yale successfully.  What is more, if Yale wanted to 

terminate Plaintiff because of his workers’ compensation absence in 2003-2004, it had an 

opportunity to do so when a disciplinary issue arose in between his workers’ compensation leave and 

his ultimate termination. Yale did not do so.  Again, Plaintiff may attempt to rely on Mr. Frazer’s 

alleged comment to support his workers’ compensation claim but it is entirely ambiguous and no 

reasonable juror could find it sufficient, on the undisputed record, to support the claim.  Thus, the 

claim must be dismissed. 

In sum, Plaintiff’s claims are insupportable on the undisputed record developed in 

this matter and the Court should grant Defendant’s Motion. 

II. FACTS 

 Yale hereby incorporates and makes reference to Defendant’s Statement Of Material Facts 

As To Which No Genuine Issue Remains to Be Tried (“Facts”), filed herewith. 2 

III. ARGUMENT 

A. Plaintiff’s Claims Must Be Dismissed Because There Is No Issue Of  
Material Fact In Dispute And Defendant Is Entitled To Judgment As  
A Matter Of Law. 

 
Plaintiff’s claims must be dismissed because there is no issue of material fact in 

dispute and Defendant is entitled to judgment as a matter of law.  See Fed. R. Civ. P. 56(c).  

The mere existence of some alleged factual dispute will not defeat an otherwise properly 

supported motion for summary judgment; only a genuine issue of material fact is effective in 

this regard.  See Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247-48 (1986).  A “genuine” 

issue exists only if there is evidence from which a reasonable jury could return a verdict for 

the non-moving party.  See Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986). 

                                                 
2   These facts are deemed undisputed for the purposes of Defendant’s Motion for Summary 
Judgment only. 

 3

Case 1:05-cv-10605-JLT     Document 23      Filed 01/22/2007     Page 3 of 21



“’Even in employment discrimination cases where elusive concepts such as motive or intent 

are at issue,’ summary judgment is appropriate if the non-moving party rests ‘merely upon 

conclusory allegations, improbable inferences, and unsupported speculation.’”  Benoit v. Technical 

Manufacturing Corp., 331 F.3d 166, (1stCir. 2003).  The moving party may satisfy its initial burden 

“by pointing to the absence of adequate evidence supporting the nonmoving party’s case.”  

Michelson v. Digital Financial Services, 167 F.3d 715, 720-21 (1st Cir. 1999).  

B. Plaintiff Cannot Establish A Violation Of The Terms Of The FMLA. 
 
 Plaintiff alleges both a violation of the terms of the FMLA and retaliation against him 

for taking FMLA leave.  Defendant will address the former first.  “The twin purposes of the 

FMLA are to `balance the demands of the workplace with the needs of families’ and `to 

entitle employees to take reasonable leave for medical reasons.’”  Hodgens v. General 

Dynamics Corp., 144 F.3d 151, 159 (1st Cir. 1998).  The FMLA’s provisions create 

substantive rights for employees.  Specifically, in relevant part, the FMLA provides that 

“[e]ligible employees `shall be entitled’ to up to twelve weeks of unpaid leave per year . . . 

when the employee has `a serious health condition that makes [him or her] unable to perform 

the functions of [his or her] position . . . .’”   Hodgens, 144 F.3d at 159 (internal citations 

omitted); McCray v. H&R Block Eastern Enterprises, Inc., 2006 WL 1308181, *7-8 

(D.Mass. May 10, 2006).3  In calculating the twelve-month period, employers can dictate 

which of the several permissible methods of calculation it will follow, as long as the 

employer notifies the employees.  See 29 CFR §§ 825.200(b) and (e).  Moreover, employers 

may require an employee’s workers’ compensation leave run concurrently with his leave 

pursuant to the FMLA where employers put employees on notice.  See 29 CFR  § 

825.702(d)(2); Daley v. Wellpoint Health Networks Inc., et al., 146 F. Supp. 2d 92, 99 

(D.Mass. 2001) (noting employer appropriately informed employee “that her paid leave 
                                                 
3  For the Court’s convenience, a copy of this case is attached hereto as Exhibit A. 
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would run concurrently with her FMLA leave before she submitted her request.”)  In 

determining whether the twelve weeks of leave have expired, employers may include 

absences and periods of uncoerced light duty work.  See 29 CFR § 825-220(d); Artis v. Palos 

Community Hospital, No. 02-C-8855, 2004 WL 2125414, *6 (N.D. Ill. Sept. 22, 2004) 

(finding the FMLA satisfied when employee’s job is held open for 12 weeks “regardless of 

whether she spends those twelve weeks on light duty, unpaid leave, or some other 

combination.”); Wright v. Owens-Illinois, Inc. et al., No. 2:02-CV-223, 2004 WL 1087359, 

*9 (S.D.Ind. May 14, 2004) (finding that employer satisfied obligations under FMLA 

because employee received 10 weeks of leave and 8 weeks of light duty).4   

1. Plaintiff exhausted his FMLA time well before the August 2004 
absences for which he was terminated. 

 
In the present matter, the Yale Appliance and Lighting Policies and Procedures 

(“Handbook”) included a Family and Medical Leave policy.  (Facts at ¶14).  That policy 

provided, in relevant part, that Yale will grant up to twelve weeks of unpaid leave for, among 

other reasons, “[t]o tend to the employee’s own serious health condition that renders the 

employee unable to perform the functions of his or her job.”  (Facts at ¶14).  As is permitted, 

Yale’s Handbook defined the twelve (12) month period during which an eligible employee 

can take a leave under this policy as a rolling period.  (Facts at ¶15). “This period is measured 

backward from the date an employee uses FMLA leave.  An eligible employee’s leave 

entitlement consists of up to twelve (12) weeks of FMLA leave during this rolling twelve 

(12) month period.”  (Facts at ¶15).  Indeed, Plaintiff was fully on notice of the terms of 

Yale’s Family and Medical Leave Act policy, as he testified the President of Yale reviewed 

the Handbooks “page by page” with employees.  (Facts at ¶¶8, 18-19).   

                                                 
4  For the Court’s convenience, copies of these two cases are attached hereto as Exhibit B and 
Exhibit C, respectively. 
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 Plaintiff’s first leave of absence at Yale began in November 2003 when he suffered 

an on-the-job injury for which surgery was required.   (Facts at ¶20).  Plaintiff was absent due 

to this injury, surgery, and recuperation from November 12, 2003 through January 22, 2004.  

(Facts at ¶21).  Plaintiff returned to work on a light duty basis and remained on light duty 

through February 13, 2004, returning to work full-time with no restrictions on February 17, 

2004.  (Facts at ¶22).  During his light duty period of work, which Plaintiff admits was 

voluntary, Plaintiff was not working in his position.  (Facts at ¶23).    Accordingly, Plaintiff’s 

absence for FMLA purposes lasted from November 12, 2003 through February 13, 2004, a 

total of thirteen weeks and two days.  (Facts at ¶26); see Artis, 2004 WL 2125414 at *6 

(allowing calculation of 12 weeks to include light duty time); Wright, 2004 WL 1087359 at 

*9 (same).5   

With regard to this set of rights under the FMLA, the sole issue in determining 

liability is “simply whether the employer provided its employee the entitlements set forth in 

the FMLA . . . .”  Hodgens, 144 F.3d at 159.  Plaintiff’s FMLA leave ended on February 13, 

2004.  (Facts at ¶22).  Because Yale uses a rolling twelve-month period, for any absence after 

February 13, 2004, Yale would look back twelve months from the start of the next absence to 

determine whether Plaintiff had any FMLA-protected time remaining.  (Facts at ¶¶15, 22).  

As of February 13, 2004, Plaintiff already had enjoyed more than thirteen weeks of leave.  

(Facts at ¶26).  The FMLA only requires twelve.  Accordingly, Plaintiff’s August 2004 

absence could not, under any circumstances, be protected under the FMLA.  There can be no 

dispute that Yale provided Plaintiff with “the entitlements set forth in the FMLA . . . .”  

Hodgens, 144 F.3d at 159. 

                                                 
5  Although Plaintiff’s November 2003 injury was an on-the-job injury, Yale’s Handbook 
unambiguously provided that FMLA leave would run concurrently with any workers’ compensation leave.  
(Facts at ¶17).  See 29 CFR §825.702(d)(2); Daley, 146 F. Supp. 2d at 99.  
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2. Even assuming Plaintiff had not exhausted his FMLA leave, the 
absences leading to his termination were not FMLA-protected. 

 
 Even if Plaintiff could present evidence that his November 2003 – February 2004 

absence did not exhaust his allotted twelve weeks under the FMLA, Plaintiff’s claim still 

fails because the absences for which he was terminated were not FMLA-protected. 

 Plaintiff was absent on July 28, 2004 when he was hospitalized for diverticulitis.  

(Facts at ¶32).  Plaintiff was in the hospital until July 30, 2004.  (Facts at ¶34).  Plaintiff 

admittedly was determined to be discharged by Friday, July 30, 2004 because he was 

concerned staying longer would disrupt a court date he had scheduled for that day and 

weekend plans at his home involving a party.  (Facts at ¶34).  Nevertheless, it is true these 

three absences (July 28 – July 30), assuming Plaintiff had not yet exhausted his FMLA time, 

would constitute FMLA-protected leave as Plaintiff was hospitalized during this period.  See 

29 CFR § 825.114(a)(1).  Notably, it is undisputed that Yale never disciplined Plaintiff for 

those absences.  (Facts at ¶53). 

The fact that some of an employee’s absences are FMLA-protected does not mean all 

absences in that period of time are protected.  As the McCray court found in similar factual 

circumstances:  

While some of the absences related to his back and foot were protected by the FMLA, 
Plaintiff presented no evidence that the [other absences in the same time period] were 
FMLA protected.  He provides no justification for taking those days off after having 
been ordered to return to work other than that he still had sick days coming to him.  
There is no evidence he was actually sick, and the evidence of defiance of an order is 
undisputed. 

 
McCray, 2006 WL 130181 at *9; see also Hodgens, 144 F.3d at 165. 
 

 Although Plaintiff was discharged from the hospital on Friday, July 30, 2004, he was 

not willing to work again until August 9, 2004.  (Facts at ¶¶34, 51).  As explained in more 

detail below, it is undisputed the first time Plaintiff produced any medical documentation to 

excuse his absences was the following Friday, August 6, 2004 and that documentation was 
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wholly insufficient.  (Facts at ¶49).  See 29 USC § 2613(a); McCray, 2006 WL 1308181 at *8 

(“It is well-established that an employer “may require that a request for leave be supported by 

a certification by the health care provider of the eligible employee . . . .”)  

Specifically, on July 30, 2004, James Rapoza, Yale’s Delivery Manager and 

Plaintiff’s supervisor, having not heard from Plaintiff, called him to inquire as to his status.  

(Facts at ¶38).  Plaintiff told Mr. Rapoza that Plaintiff’s doctor wanted Plaintiff to see him the 

following Monday morning.  (Facts at ¶38).6  Mr. Rapoza asked Plaintiff whether he would 

be able to return to work on a light duty basis. (Facts at ¶39).  Mr. Rapoza asked Plaintiff to 

follow-up with him after Plaintiff’s appointment with his doctor.  (Facts at ¶39). 

On Monday, August 2, 2004, Plaintiff did not call Mr. Rapoza as promised.  (Facts at 

¶40).  As a result, Mr. Rapoza called Plaintiff and Plaintiff said his doctor’s appointment had 

been rescheduled to the next day, Tuesday, August 3rd.  (Facts at ¶40).  Mr. Rapoza again 

asked Plaintiff for medical documentation verifying his absence to date and to find out 

whether he could work on a light duty basis.  (Facts at ¶40). 

On Tuesday, August 3rd, having again not heard from Plaintiff, Mr. Rapoza called his 

house and was told by Plaintiff’s girlfriend that he was asleep.  (Facts at ¶42). That afternoon, 

Plaintiff arrived at Yale and asked Mr. Rapoza whether he could use his vacation time as paid 

time off for the week since he already had exhausted all of his paid time off days and he 

expected to be out all week.  (Facts at ¶43).  Mr. Rapoza told Plaintiff he would have to 

discuss it with Lewis Frazer, Yale’s Director of Operations.  (Facts at ¶43).   

                                                 
6  This statement by Plaintiff was not true.  Plaintiff admitted at deposition that he was not told to 
visit Dr. Alzaim on any particular day but, rather, just that his discharge form simply said he should “[c]all 
for appointment with Dr. Alzaim.”  (Facts at ¶38).  Dr. Alzaim himself also testified Plaintiff was not told 
to see him on the following Monday or within any specific time period, but just to follow-up at some point.  
(Facts at ¶38). 
 

 8

Case 1:05-cv-10605-JLT     Document 23      Filed 01/22/2007     Page 8 of 21



Plaintiff had been to his follow-up appointment earlier that day.  (Facts at ¶41).  The 

undisputed evidence reflects Dr. Alzaim never restricted Plaintiff’s ability to work.  (Facts at 

¶¶35-37, 41).  Nevertheless, Plaintiff did not provide Mr. Rapoza with any documentation 

excusing him from work for Monday, August 2nd and Tuesday, August 3rd, despite Mr. 

Rapoza’s request for that documentation.  (Facts at ¶44). 

Later that day, Mr. Rapoza called Plaintiff to inform him he would not be permitted 

to use his vacation time as paid time off for that week.  (Facts at ¶45).  Mr. Rapoza again 

asked Plaintiff to obtain documentation of the restrictions on his ability to work and again 

asked Plaintiff whether he could return to work on a light duty basis.  (Facts at ¶45).  Indeed, 

Mr. Rapoza and Mr. Frazer wanted Plaintiff to return to work in whatever capacity he was 

able.  (Facts at ¶46).  Plaintiff’s absence came at the height of Yale’s busiest time of year.  

(Facts at ¶46).  Nevertheless, it is undisputed that Plaintiff never even bothered to ask his 

doctor whether light duty work would be permissible.  (Facts at ¶46). 

Despite the fact Plaintiff told Mr. Rapoza he would be back in touch with him on 

Wednesday, August 4th, Plaintiff did not do so.  (Facts at ¶47).  Plaintiff again failed to call in 

an hour before the start of his shift even though he still had not provided documentation to 

support his absence.  (Facts at ¶47).  On Thursday, August 5th, Plaintiff again did not appear 

or call anyone at Yale.  (Facts at ¶48).  Mr. Frazer left Plaintiff a message on his home 

answering machine regarding his lack of contact and the need for documentation regarding 

his absences.  (Facts at ¶48). 

On Friday, August 6th, Plaintiff did not call Yale about whether he would be in that 

day.   (Facts at ¶49).  Rather, in the afternoon, Plaintiff appeared at Yale to inquire about his 

paychecks.  (Facts at ¶49).  At this time, Plaintiff provided Mr. Frazer with his hospital 

discharge form. (Facts at ¶49).  This was the first documentation Plaintiff provided since his 

discharge from the hospital one week earlier.  (Facts at ¶49).  In the section of this form used 
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to detail restrictions on the patient’s activity, the form provided “0 restrictions on activity.”  

(Facts at ¶¶35-37, 49) (emphasis added).  As a result, and as Plaintiff admits, this document 

did not explain why Plaintiff could not have worked August 2, August 3, August 4, August 5, 

or August 6; to the contrary, it specifically indicated there were no restrictions on Plaintiff’s 

activity after his discharge from the hospital.  (Facts at ¶ 49).  During this meeting, Mr. 

Frazer explained to Plaintiff the potential violations of company policy relating to unexcused 

absences and verification of sick leave.  (Facts at ¶49).  Despite the fact that Plaintiff already 

had a full week to get the documentation Yale had been repeatedly asking for,  Plaintiff again 

told Mr. Frazer he would try to get documentation that would excuse his absences during the 

past week.  (Facts at ¶49).  Yale agreed to give Plaintiff another opportunity to establish the 

need for his absences.  (Facts at ¶49). 

On Monday, August 9th, Plaintiff returned to Yale with a note from Dr. Alzaim that 

provided “This is to certify that Daniel Greenwood has been under my care, and will be able 

to return to work on the following date: Tues. August 9 [sic], 2004.”  (Facts at ¶50).7  

According to Dr. Alzaim, the first time Plaintiff ever mentioned work in any way was at his 

second and final follow-up appointment with Dr. Alzaim on August 9, 2004.  (Facts at ¶51).  

Dr. Alzaim testified that, on August 9th, Plaintiff asked for a return-to-work note for the first 

time so Dr. Alzaim gave it to him.  (Facts at ¶51).  The extent of this note simply was to say 

Plaintiff could return to work but it provided no excuse for Plaintiff’s absences up to that 

point, nor did it address whether Plaintiff could have been working light duty.  (Facts at ¶51). 

Separate and apart from the days Plaintiff was in the hospital, he missed five days of 

work without excuse.  At the outset, because Plaintiff already had exhausted his FMLA leave 

earlier in the year, as explained above, these five days were not protected.  In any event, 

                                                 
7  For purposes of clarification, in 2004, August 9 was as Monday. Dr. Alzaim’s note reads “Tues. 
August 9” but it should have read “Tues. August 10.” 
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Plaintiff’s absences during the week of August 2nd undisputedly were not medically required.  

Finally, specifically on August 4, August 5, and August 6, Plaintiff never even bothered to 

call in when he knew Yale was waiting to hear from him as to his status.  Unexcused 

absences of three days or more are cause for termination pursuant to the terms of Yale’s 

Handbook, which Plaintiff admits he was familiar with and trained on by the President of 

Yale himself.  (Facts at ¶¶8, 11-13).  This course of events is wholly undisputed in the record.  

On this evidence, there can be no question that Yale’s termination of Plaintiff was lawful.  

See Green v. New Balance Athletic Shoe, Inc., 182 F. Supp. 2d 128, 140 (D.Maine 2002) 

(“[T]here is no remedy under the FMLA for Plaintiff’s termination since Defendant had the 

right to terminate her once she did not return to work after her leave had expired.”)   

C. Plaintiff Was Not Retaliated Against For Taking FMLA Leave. 
 

In addition to alleging a violation of the terms of the FMLA, Plaintiff alleges he was 

terminated for having taken FMLA-protected leave.  The undisputed record evidence does 

not support such a claim. 

1. Plaintiff cannot demonstrate a prima facie case of retaliatory 
discharge. 

 
To maintain a claim of retaliation in violation of the FMLA, Plaintiff must establish a 

prima facie case by showing:  

(1) he availed himself of a protected right under the FMLA; (2) he was adversely 
affected by an employment decision; (3) there is a causal connection between the 
employee’s protected activity and the employer’s adverse employment action. 

 
Hodgens, 144 F.3d at 161.   

a. The November 2003-February 2004 leave cannot be a basis for 
Plaintiff’s retaliatory discharge claim because there is no causal 
connection between it and Plaintiff’s termination. 

 
No reasonable juror could find a causal connection between Plaintiff’s November 

2003-February 2004 leave and his termination.  First, Yale allowed Plaintiff to be absent for 
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over thirteen weeks and took no action against him.  (Facts at ¶26).  Plaintiff’s termination 

occurred six months after the end of this leave.  (Facts at ¶52).  These events are too 

attenuated to establish a causal connection to support a claim of retaliation.  See 

MacCormack v. Boston Edison Co., 423 Mass. 652, 662 n.11 (1996) (“The mere fact that one 

event followed another is not sufficient to make out a causal link.”).  Indeed, to establish a 

causal connection based on temporal proximity, the termination must be “`very closely 

connected in time to the protected activity . . . .”  Mole v. University of Massachusetts et al., 

442 Mass. 582, 595 (2004) (emphasis in original) (citing Cooper v. North Olmstead, 795 

F.2d 1265, 1267, 1272 (6th Cir. 1986) (finding causation not shown where firing occurred 

four months after protected activity)); see also Richmond v. ONEOK, Inc., 120 F.3d 205, 209 

(10th Cir. 1997) (same for three months); Edwards v. Interboro Institute, 840 F. Supp. 222, 

229 (E.D.N.Y. 1994) (same for less than one month). 

In addition, other employees at Yale have returned from FMLA leaves successfully.  

For example, Richard Boultenhouse was on FMLA leave for two months in 2004 and 

returned to his job thereafter.  (Facts at ¶58).  There is no evidence why that practice would 

have changed with regard to Plaintiff.  Finally, Yale had an opportunity to terminate Plaintiff 

if it was looking for a reason to do so.  On July 6, 2004, the company that leased Yale the 

delivery trucks prohibited Plaintiff from driving their trucks because he had been involved in 

a third “avoidable accident” in the last thirty-six months.  (Facts at ¶27).  By Plaintiff’s own 

admission, certainly this presented Yale with a reason to at least discipline Plaintiff.  (Facts at 

¶28).  Yale, however, worked out an arrangement with Plaintiff that allowed him to keep his 

job.  (Facts at ¶¶28-30).  Certainly, this is not the mark of an employer looking to retaliate 

against an employee because he took an FMLA-protected leave. 
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b. The August 2004 absence cannot be a basis for Plaintiff’s 
retaliatory discharge claim because Plaintiff’s absences were not 
protected by the FMLA. 

 
 The August 2004 absence cannot be the basis of a finding of causal connection either.  

As explained above, even if Plaintiff’s FMLA leave had not already expired for that twelve-

month period, these absences were not necessary for recuperation from his hospitalization 

and, therefore, were not FMLA-protected.8  Accordingly, Plaintiff did not “avail himself of a 

protected right under the FMLA.”  Hodgens, 144 F.3d at 161.  Without that, Plaintiff cannot 

make out a prima facie case of retaliatory discharge under the FMLA based on this absence.  

See Hodgens, 144 F.3d at 161. 

2.   Even if Plaintiff makes his prima facie case, Yale has satisfied its 
burden by articulating a legitimate, non-discriminatory reason 
for his termination. 

 
 When a plaintiff clears the first hurdle of establishing his prima facie case, the burden 

shifts to the employer to “articulate a legitimate nondiscriminatory reason for terminating 

[plaintiff’s] employment . . . .”  Hodgens, 144 F.3d at 166.  There can be no dispute that Yale 

has accomplished this in the present matter. 

It is undisputed that Plaintiff fully understood the Notification/Unexcused Absences 

policy and the Attendance/Tardiness policy, both of which described the necessary 

procedures for unexcused absences.  (Facts at ¶¶8-13).  Yale’s Handbook plainly details that 

three or more unauthorized absences will result in immediate termination.  (Facts at ¶12).  As 

explained above, Plaintiff was absent from work from August 2 through August 6, 2004.  

(Facts at ¶¶40-49).  Even giving Plaintiff the benefit of the first two days, August 2nd and 

August 3rd, during which he claims to have been trying to attend a follow-up appointment 

                                                 
8  Moreover, even assuming it were FMLA-protected, in addition to the explanations above as to 
why the undisputed evidence belies any claim of causal connection, there is no logical reason why Yale 
would terminate Plaintiff for such a short absence in August 2004 but did not retaliate against him for his 
thirteen week absence earlier that year. 
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with his doctor, Plaintiff still expressly violated the unauthorized absence policy for his 

absences on August 4th – August 6th.  (Facts at ¶¶40-49).  As Plaintiff was well-aware, such 

an absence is considered a voluntary resignation and this was the sole reason for the end of 

Plaintiff’s employment with Yale. (Facts at ¶¶8, 11-13).  See Hodgens, 144 F.3d at 166-67 

(affirming summary judgment in part because employer offered “testimony of its decision-

making supervisors that [employer] discharged [employee] because of his performance and 

his non-FMLA absences, and that its decision ignored his FMLA-protected absences.”)  This 

legitimate, nondiscriminatory reason is sufficient to carry Yale past this stage of the burden-

shifting paradigm. 

3. Plaintiff cannot satisfy his ultimate burden of demonstrating 
Yale’s decision was pretextual. 

 
 Once Yale provides evidence of its legitimate, non-discriminatory reason for 

Plaintiff’s termination, the ultimate burden rests with Plaintiff to show the reason given was a 

pretext for the real fact that he was terminated for taking FMLA-protected leave.  See 

Hodgens, 144 F.3d at 166.  None of the traditional harbingers of pretext are present here.  As 

explained above, Yale’s stated reason for Plaintiff’s termination is wholly plausible – its 

Handbook expressly provides for termination in these circumstances, Plaintiff was given 

several opportunities to comply with the terms of the Handbook, and Plaintiff had enjoyed an 

FMLA-protected leave several months prior with no adverse consequences.  (Facts at ¶26).  

Cf. Hodgens, 144 F.3d at 168 (noting an employee may succeed in establishing pretext where 

he can show “implausibilities, inconsistencies . . .in the employer’s proffered legitimate 

reasons . . . .”)  Moreover, there was an absence of temporal proximity between the FMLA-

protected leave ending in February 2004 and the adverse action in August 2004.  Cf. 

Hodgens, 144 F.3d at 168 (noting “close temporal proximity” can be evidence of pretext).  

Finally, there was no departure from Yale’s normal procedure as the undisputed facts reveal 
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other employees have been terminated for violation of the attendance policy.  (Facts at ¶61).  

Cf. Hodgens, 144 F.3d at 169 (noting “departures from normal procedure” as possible 

evidence of pretext).  For these reasons, there is no evidence of pretext and Plaintiff’s clam of 

retaliatory discharge in violation of the FMLA must be dismissed as a matter of law. 

D. Plaintiff Cannot Demonstrate Age Discrimination. 
 
 Plaintiff alleges he was terminated because of his age in violation of both the Age 

Discrimination in Employment Act (“ADEA”) and M.G.L. c. 151B, § 4.9  Plaintiff was forty-

one years old in August 2004.  (Facts at ¶54).  In analyzing age discrimination claims 

pursuant to both the ADEA and chapter 151B, courts use the McDonnell Douglas burden 

shifting framework where the claim is based on circumstantial evidence.  See Pages-Cahue v. 

Iberia Lineas Aereas de Espana, 82 F.3d 533, 536 (1st Cir. 1996) (applying framework to 

ADEA claim); Blare v. Husky Injection Molding systems Boston, Inc., 419 Mass. 437, 441 

(1995) (applying framework to chapter 151B claim). 

1. Plaintiff cannot establish a prima facie case of age discrimination 
because Plaintiff was replaced with an older employee. 

 
 To demonstrate his prima facie case of age retaliation, a plaintiff must show: (1) he 

fell within the protected age group (over forty); (2) he met the employer’s legitimate 

performance expectations; (3) he experienced an adverse employment action; and (4) other 

employees not of his protected class were hired or retained for the position.  See Currier v. 

United Technologies Corp., 393 F.3d 246, 254 (1st Cir. 2004); Blare, 419 Mass. at 441. 

                                                 
9  The analysis of Massachusetts state and federal age discrimination claims largely is the same.  See 
Bennett v. Saint-Gobain Corp., 453 F. Supp. 2d 314, 330 (D.Mass. 2006).  The analysis under state law is 
“`in one relevant respect perhaps . . . friendlier to plaintiffs.’”  Id.  That is, “a plaintiff `may be able . . . to 
avoid a directed verdict and reach a jury if he or she proves that at least one of the reasons given by the 
defendant was pretextual.’”  Id.  Regardless, even under this standard, Plaintiff is still required to cast doubt 
on the reasonableness of Yale’s proffered reason for terminating him.  As explained infra, Plaintiff simply 
cannot do so based on the undisputed record.   
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 In the matter before the Court, Plaintiff simply cannot satisfy this burden.  Plaintiff 

was replaced with Philip Conroy, who was older than Plaintiff (Plaintiff was forty-one and 

Mr. Conroy was forty-two at the time).  (Facts at ¶¶55-56).  This evidence is undisputed.  

(Facts at ¶55).  Because Plaintiff was replaced with an older employee, and not someone 

younger than forty, Plaintiff’s age discrimination claims fail as a matter of law.  

2. Even if Plaintiff met his initial burden, Plaintiff’s age claims fail 
because he cannot satisfy his ultimate burden of raising a genuine 
issue of material fact on the issue of pretext. 

 
 If the Court looks past the first stage of the McDonnell Douglas analysis, Plaintiff 

still cannot succeed on these claims.  For the reasons explained above, Defendant has 

articulated a legitimate, nondiscriminatory reason for Plaintiff’s termination – violation of the 

attendance policy.  See Pages-Cahue, 82 F.3d at 536.  As a result, the ultimate burden rests 

with Plaintiff to “`show evidence sufficient for the factfinder reasonably to conclude that the 

employer’s decision to discharge him or her was wrongfully based on age.’”  See Pages-

Cahue, 82 F.3d at 536.   

This Plaintiff cannot do.  In addition to the nondiscriminatory course of events that 

led to Plaintiff’s termination, Plaintiff’s age claims also are belied by the fact that employees 

younger than Plaintiff were treated the same as Plaintiff in similar circumstances.  For 

example, Michael Bartlett, a delivery driver for Yale, was terminated in 2002 for violating 

the attendance policy.  (Facts at ¶61).  Mr. Bartlett was twenty-eight years old at the time.  

(Facts at ¶61).  In addition, older employees got hurt and/or sick, went on leaves of absence, 

and returned to work successfully.  For example, Richard Boultenhouse, who is older than 

Plaintiff at over fifty-five years old, has taken three leaves of absence and successfully 

returned from all of them.  (Facts at ¶¶58-59).  Again, evidence of the employer’s consistent 

application of its policies thwarts the suggestion of pretext.  See Hodgens, 144 F.3d at 168-

 16

Case 1:05-cv-10605-JLT     Document 23      Filed 01/22/2007     Page 16 of 21



69.  Indeed, the undisputed evidence reveals Yale treated Plaintiff no differently than it does 

any other similarly situated employee, whether younger or older. 

In support of Plaintiff’s attempt to establish pretext, Plaintiff may attempt to rely on a 

statement he claims Mr. Frazer made in August 2004.  Plaintiff testified: 

And, you know, he told me, `Well, you seem to be getting hurt a lot,’ and this and 
that.  `Maybe you’re too old for that.  You know, maybe you’re too old to keep doing 
what you’re doing.’  I told him, you know, I mean I got hurt, you know, the previous 
year, you know what I mean, doing their work and doing the best I could.  You know, 
I have that hernia injury, you know, and he was just -- `Well, you’re getting hurt.  
You’re getting hurt too much.  How old are you,’ and this and that. 

 
(Facts at ¶60).   

Such a statement alone, however, is insufficient to establish a showing of pretext.  

See Tardanico v. Aetna Life & Casualty Co., 41 Mass. App. Ct. 443, 450 (1996) (holding 

evidence of pretext must go beyond isolated or ambiguous remarks).  Indeed, it is well-settled 

that one such isolated or ambiguous remark is insufficient to allow a plaintiff to survive 

summary judgment.  See Tardanico, 41 Mass. App. Ct. at 450 (allowing summary judgment 

where ambiguous and isolated remarks were not supported by any evidence that older 

employees were treated differently); see also Pinsky v. Univ. of Mass., 2005 WL 1684125, *4 

(Mass.Super. June 8, 2005) (allowing summary judgment where only evidence of age bias 

was one isolated and ambiguous remark);10 Cf. Blare v. Husky Injection Molding Systems 

Boston, Inc., et al., 419 Mass. 437, 447 (1995). 

E.     There Is No Evidence Plaintiff Was Terminated Because Of His Workers’ 
Compensation Claim.  

 
            Plaintiff’s final claim is that he was terminated in retaliation for having exercised his 

rights to receive workers’ compensation benefits in violation of M.G.L. c. 152, § 75B(2).  To 

establish a claim under the Workers’ Compensation Act, a plaintiff must demonstrate: 

                                                 
10  For the Court’s convenience, a copy of this decision is attached hereto as Exhibit D. 
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(1) he engaged in an activity protected by the Workers’ Compensation Act; (2) [the 
employer] was aware of the protected activity; (3) [the employer] thereafter engaged 
in an adverse employment action; and (4) but for his engagement in the protected 
activity, [the employer] would not have taken the adverse employment action against 
[the employee]. 

 
Benoit v. Technical Manufacturing Corp., 331 F.3d 166, 177 n.5 (1st Cir. 2003).  In the 

matter before the Court, Plaintiff cannot show Yale would not have terminated him “but for” 

his workers’ compensation leave for a number of reasons. 

         First, there is no evidence to support a claim that Plaintiff was terminated for any 

reason other than his violation of the express terms of Yale’s attendance policy when he 

amassed unauthorized absences despite Yale’s attempts to find a way to deem them 

authorized.   

Second, there is no temporal proximity between the protected activity and the adverse 

employment action to support Plaintiff’s claim.  Plaintiff’s only leave for which he received 

workers’ compensation benefits was the November 2003-February 2004 absence.  (Facts at 

¶¶25-26).  Plaintiff was terminated in August 2004.  (Facts at ¶52).  These events are too 

attenuated to establish a causal connection.  See MacCormack, 423 Mass. at 662, n.11 (“The 

mere fact that one event followed another is not sufficient to make out a causal link.”)  

Again, as explained above, to establish a causal connection based on temporal proximity, the 

termination must be “`very closely connected in time to the protected activity . . . .”  Mole, 

442 Mass. at 595 (emphasis in original) (citing Cooper v. North Olmstead, 795 F.2d 1265, 

1267, 1272 (6th Cir. 1986) (finding causation not shown where firing occurred four months 

after protected activity)); see also Richmond, 120 F.3d at 209 (finding same with three month 

period); Edwards, 840 F. Supp. at 229 (finding same with less than one month period). 

          What is more, if Yale had a bias against employees who took workers’ compensation 

leave, it had a perfect opportunity to act on that bias with regard to Plaintiff.  As discussed 

above, the leasing company that leased the trucks Plaintiff drove forbade him from driving 
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their trucks due to multiple motor vehicle accidents.  (Facts at ¶27).  This occurred in early 

July 2004, after Plaintiff’s workers’ compensation leave.  (Facts at ¶27).  It is undisputed that 

Yale had every right to discipline Plaintiff for this incident but Plaintiff suffered no discipline 

of any kind.  (Facts at ¶28).  Rather, Yale worked out a way for Plaintiff to retain his job in 

the face of being told he could not drive the leasing company’s trucks, which obviously went 

to heart of his position.  (Facts at ¶¶28-30).11 

 Finally, other employees in Plaintiff’s protected class have taken workers’ 

compensation leave and successfully returned to employment at Yale.  Two such employees 

are Richard Boultenhouse and Philip Conroy, both of whom are older than Plaintiff.  (Facts at 

¶¶57, 59).  Mr. Boultenhouse has suffered two workers’ compensation injuries and has 

returned to his employment as a driver with Yale from both absences.  (Facts at ¶59).  Mr. 

Conroy was injured and was on workers’ compensation leave until he returned on light duty 

status in a different position.  (Facts at ¶57).  To date, Mr. Conroy still is working light duty.  

(Facts at ¶57). 

 As with the age claim, Defendant anticipates Plaintiff will rely on Mr. Frazer’s 

alleged comment to support his claim of workers’ compensation retaliation.  (Facts at ¶60).  

Such reliance is misplaced.  Certainly there is nothing to support a claim that Mr. Frazer 

made this comment because Plaintiff was out on workers’ compensation leave again in 

August 2004.  Plaintiff’s August 2004 absences stemmed from an illness, not an on-the-job 

injury, which means this leave was not workers’ compensation leave.  (Facts at ¶¶25, 32).  

No reasonable juror could sensibly find this statement to be evidence that the real reason 

                                                 
11  In addition to this claim being unsupported by the record evidence, it is also unsupported by logic.  
Plaintiff’s job was to load, deliver, and unload heavy appliances.  (Facts at ¶¶6-7).  On-the-job injuries are 
not uncommon at Yale due to the nature of their business.  (Facts at ¶7).  As a result, Yale regularly deals 
with employees who are on, and returning from, workers’ compensation leaves.  (Facts at ¶7).  Even if 
terminating these employees for this reason was lawful, it would certainly not be practical for a business 
like Yale. 
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Plaintiff lost his job was because he had taken a workers’ compensation leave nine months 

prior, with all that intervened in the meantime.   

          Moreover, as explained above, “`isolated or ambiguous remarks, tending to suggest 

animus based on age, are insufficient, standing alone, to prove an employer’s discriminatory 

intent.’”  Tardanico, 41 Mass. App. Ct. at 450 (quoting Fontaine, 415 Mass. at 314 n.7)).  

Where there is no other evidence tending to support a claim for retaliation for having taken 

workers’ compensation leaves, this remark, standing alone, is an insufficient basis for this 

claim of retaliation.  See Tardanico, 41 Mass. App. Ct. at 450 (allowing summary judgment 

where ambiguous and isolated remarks were not supported by any evidence older employees 

treated differently).  Accordingly, this claim must be dismissed as a matter of law.  See 

Pagano v. Frank, 983 F.2d 343, 347 (1st Cir. 1993) (holding that nonmovant may not defeat 

summary judgment motion by relying on evidence that is “merely colorable”). 

IV. CONCLUSION 

For all the foregoing reasons,  Defendant’s Motion for Summary Judgment should be 

allowed. 

YALE APPLIANCE  
AND LIGHTING, INC. 
By its attorneys, 
 
 
/s/ Tracy Thomas Boland 
Jaclyn Kugell (BBO# 561622) 
Tracy Thomas Boland (BBO# 638878) 
MORGAN, BROWN & JOY, LLP 
200 State Street 
Boston, MA 02109 
(617) 523-6666 

 
Dated: January 22, 2007 
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CERTIFICATE OF SERVICE 
 
 I, Tracy Thomas Boland, hereby certify that I have caused a copy of the foregoing to 
be served upon Plaintiff’s attorney, Daniel W. Rice, Glynn, Landry, Harrington & Rice, LLP, 
10 Forbes Road, Braintree, MA 02184, by ECF on this 22nd day of January 2007. 
 
      /s/ Tracy Thomas Boland 
      Tracy Thomas Boland 
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